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THIRD DEFENDANT’S DEFENCE TO 
SECOND AMENDED STATEMENT OF CLAIM 

COURT DETAILS 

Court Supreme Court of NSW 

Division Common Law 

List General 

Registry Sydney 

Case number 2015/00310264 

TITLE OF PROCEEDINGS 
Plaintiff LAURENCE KELVIN EADES 
First Defendant ENDEAVOUR ENERGY (ABN 59 253 130 878) 
Second Defendant ASPLUNDH TREE EXPERT (AUSTRALIA) PTY LTD 

(ABN 83 055 140 424) 
Third Defendant PINNACLE CAREER DEVELOPMENT PTY LTD  

(ABN 73 115 138 326) 
FILING DETAILS 
Filed for Pinnacle Career Development Pty Ltd, the Third 

Defendant 

Filed in relation to Plaintiff’s Claim 

Legal representative Sean O’Connor, Wotton + Kearney 

Legal representative reference SOC 7356 MKH 

Contact name and telephone Mark Hughes 
02 8273 9900 

Contact email Sean.O’Connor@wottonkearney.com.au  

PLEADINGS AND PARTICULARS 

1 The Third Defendant (hereafter referred to as Pinnacle) admits paragraph 1 of the 

Amended Statement of Claim (ASOC).   

2 Pinnacle admits paragraph 2 of the ASOC. 

3 As to paragraph 3 of the ASOC, Pinnacle: 

a) notes the description and identification used by the Plaintiff;  

b) admits that a fire started in the Mt Victoria area on 17 October 2013; and 

c) does not know and does not admit the origin of the fire. 
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4 As to paragraph 4 of the ASOC, Pinnacle: 

a) repeats the matters pleaded in answer to paragraph 3 of the ASOC; 

b) admits that the proceedings are brought on behalf of persons identified by 

reference to the circumstances identified in paragraphs 4.1 to 4.4 of the 

ASOC; and 

c) does not know and does not admit the existence of the losses identified, nor 

any persons within the categories described in paragraphs 4.1 to 4.4 of the 

ASOC; 

5 As to paragraph 5 of the ASOC, Pinnacle: 

a) repeats the matters pleaded in response to paragraph 4 of the ASOC; and 

b) otherwise does not know and does not admit paragraph 5 of the ASOC. 

6 Pinnacle admits paragraph 6 of the ASOC. 

7 As to paragraph 7 of the ASOC, Pinnacle: 

a) admits the matters pleaded in paragraph 7.1;  

b) does not know and does not admit paragraph 7.2; and 

c) does not know and does not admit paragraph 7.3. 

7A Pinnacle admits paragraph 7A of the ASOC. 

7B Pinnacle admits paragraph 7B of the ASOC. 

8 As to paragraph 8 of the ASOC, Pinnacle: 

a) admits the matters pleaded;  

b) says that s.8 of the ESC Act (as defined) also provides for other statutory 

objectives other than those identified by the Plaintiff; and 

c) will, at any hearing in these proceedings, rely on the terms of the section to its 

full force and effect. 

9 Pinnacle admits paragraph 9 of the ASOC. 

10 Pinnacle admits paragraph 10 of the ASOC. 

11 As to paragraph 11 of the ASOC, Pinnacle: 
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a) will, at any hearing of these proceedings, refer to any rely upon the terms of 

the ES Act (as defined in the ASOC), including sections 45, 48 and 54-56, and 

other applicable legislation to identify the powers and functions of the First 

Defendant; and 

b) otherwise does not admit the matters pleaded therein. 

12 Pinnacle does not admit the matters pleaded in paragraph 12 of the ASOC. 

13 As to paragraph 13 of the ASOC, Pinnacle: 

a) repeats the matters pleaded in answer to paragraph 7.2 of the ASOC; and 

b) admits that the First Defendant used power lines, including power lines at 

Mount Victoria, to conduct electricity; 

c) admits that unintended discharges of electricity may lead to the consequences 

identified in 13.3.1 – 13.3.3; 

d) does not admit the balance of the matters pleaded therein. 

14 As to paragraph 14 of the ASOC, Pinnacle  

a) admits the existence of the type of risks described in paragraphs 14.1 – 14.9; 

b) admits that the consequences described in paragraphs 14.10 - 14.12 could 

arise from a fire ignited by actuation of one or more of the risks identified in 

14.1 – 14.9; and 

c) does not admit the balance of the matters pleaded therein. 

15 As to paragraph 15 of the ASOC, Pinnacle:  

a) says that persons who: 

i. were present in; 

ii. owned or had an interest in real or personal property located in; or 

iii. carried on business in  

a fire affected area were potentially subject to the impact of a fire;   

b) other than the named plaintiff, does not know of any such persons; and 

c) otherwise does not admit the matters pleaded therein. 

16 As to paragraph 16 of the ASOC, Pinnacle: 
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a) repeats the matters pleaded in answer to paragraph 4 of the ASOC; 

b) does not admit that there were persons likely to suffer mental injury, 

psychiatric injury or nervous shock as a result of the death of or injury to 

persons within the Mount Victoria class (as defined); and 

c) otherwise admits the matters pleaded therein. 

17 Pinnacle does not admit paragraph 17 of the ASOC. 

18 As to paragraph 18 of the ASOC, Pinnacle: 

a) says that the Mt Victoria area is in a bushfire prone area; 

b) says that there are a number of trees in the vicinity of the driveway of 80-92 

Mt Victoria Road and in the vicinity of assets owned by Endeavour, including 

Eucalyptus trees; and 

c) otherwise does not admit the matters pleaded therein. 

19 Pinnacle does not know and does not admit paragraph 19 of the ASOC. 

19A. Pinnacle does not know and does not admit paragraph 19A of the ASOC. 

19B. Pinnacle does not know and does not admit paragraph 19B of the ASOC. 

20 As to paragraph 20 of the ASOC, Pinnacle: 

a) admits paragraph 20.1; 

b) admits paragraph 20.2; and 

c) does not know and does not admit the balance of the matters pleaded. 

21 Pinnacle does not admit paragraph 21 of the ASOC. 

21A. Pinnacle does not know and does not admit paragraph 21A of the ASOC.  

21B. Pinnacle does not know and does not admit paragraph 21B of the ASOC.  

21C. Pinnacle does not know and does not admit paragraph 21C of the ASOC. 

22 Pinnacle admits paragraph 22 of the ASOC.  

23 As to paragraph 23 of the ASOC, Pinnacle: 

a) admits that the First Defendant published the Endeavour Energy Network 

Management Plan 2011 – 2013; 

b) will, at any hearing in these proceedings refer to and rely upon the terms of: 



5 

7546498_1 7546498_1 

i. the Plan referred to in 23a); and  

ii. the ES Regulation (as defined) including clauses 8 to 12 thereof 

for their full force and effect; and 

c) otherwise does not admit the matters pleaded therein. 

24 As to paragraph 24 of the ASOC, Pinnacle: 

a) will, at any hearing of these proceedings refer to and rely on the terms the 

Primary Documentation (as defined); and 

b) otherwise does not admit the matters pleaded therein. 

25 Pinnacle admits paragraph 25 of the ASOC. 

26 As to paragraph 26 of the ASOC, Pinnacle: 

a) will, at any hearing of these proceedings refer to and rely on the terms the 

Primary Documentation (as defined), including MMI 0001 and MMI 0013; 

b) otherwise does not admit the matters pleaded therein. 

27 As to paragraph 27 of the ASOC, Pinnacle: 

a) will, at any hearing of these proceedings refer to and rely on the terms the 

Primary Documentation (as defined) including MMI 0001 and MMI 0013 and 

the Network Management Plan; 

b) otherwise does not admit the matters pleaded therein. 

28 Pinnacle admits paragraph 28 of the ASOC. 

29 Pinnacle admits paragraph 29 of the ASOC. 

30 As to paragraph 30 of the ASOC, Pinnacle: 

a) will, at any hearing of these proceedings refer to and rely on the terms the 

Network Management Plan, Primary Documentation (as defined), including 

and MMI 0013; 

b) otherwise does not admit the matters pleaded therein.. 

31 Pinnacle does not admit paragraph 31 of the ASOC. 

32 Pinnacle does not admit paragraph 32 of the ASOC. 

33 Pinnacle does not know and does not admit paragraph 33 of the ASOC. 
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34 Pinnacle does not admit paragraph 34 of the ASOC. 

35 Pinnacle admits paragraph 35 of the ASOC. 

36 As to paragraph 36 of the ASOC, Pinnacle:  

a) will, at any hearing of these proceedings refer to and rely on the terms the 

contract entered into between the First Defendant and Asplundh; and 

b) otherwise does not admit the matters pleaded therein. 

37 As to paragraph 37 of the ASOC, Pinnacle will:  

a) at any Hearing in these Proceedings, refer to and rely on the terms of the 

Asplundh Contract to its full force and effect; and 

b) otherwise does not admit the matters pleaded therein.   

38 As to paragraph 38 of the ASOC, Pinnacle:   

a) admits that it entered into a written agreement with the First Defendant 

entitled Services Agreement – 1523/12C Vegetation Management 

Maintenance and Audit Northern and Central dated on or about 20 July 2012; 

and  

b) will, at any Hearing in these Proceedings, rely on the terms and conditions of 

the Pinnacle Contract to their full force and effect.   

39 As to paragraph 39 of the ASOC, Pinnacle:   

a) says that it was required to provide: 

i. vegetation management services, including scoping tree clearances 

and required trimming, to vegetation along the First Defendant’s 

overhead network;  

ii. audit trimming services carried out by other contractors, including 

Asplundh;  

b) will, at any hearing in these Proceedings, rely on the terms of the Pinnacle 

Contract to its full force and effect; and 

c) otherwise does not admit the matters pleaded therein.   

40 As to paragraph 40 of the ASOC, Pinnacle:   



7 

7546498_1 7546498_1 

a) says that it was a term of the technical specifications annexed to the contract 

that it would comply with all legislative, environmental and occupational health 

and safety standards;  

b) says that it was a term of the technical specifications annexed to the Pinnacle 

Contract that all of Pinnacle’s staff, and any subcontractors, were fully trained, 

qualified and authorised prior to commencing work;  

c) will, at any Hearing in these Proceedings, rely on the terms of the Pinnacle 

Contract, including all annexures, attachments and appendices (however 

displayed) to their full force and effect; and 

d)  otherwise does not admit the matters pleaded therein.  

41 As to paragraph 41 of the ASOC, Pinnacle:   

a) refers to and repeats the matters pleaded in answer to paragraph 26 of the 

ASOC;  

b) will, at any Hearing in these Proceedings, refer to and rely upon the terms and 

conditions of the Pinnacle Contract, including the terms of NMI0013, as 

provided to it by Endeavour at the time of entering the Pinnacle Contract; and 

c) otherwise does not admit the balance of the matters pleaded therein.   

42 As to paragraph 42 of the ASOC, Pinnacle:   

a) does not know and does not admit matters pleaded in paragraph 42.1;  

b) repeats the matters pleaded in answer to paragraph 41 above; and  

c) otherwise does not admit the matters pleaded therein.   

43 As to paragraph 43 of the ASOC, Pinnacle:   

a) admits that the First Defendant entered into a written contract with Heli-Aust 

entitled Services Agreement 1515/11C;  

b) will, as necessary, refer to and rely upon the terms of the contract between the 

First Defendant and Heli-Aust to its full force and effect;  

c) otherwise does not admit the matters pleaded therein.   

44 As to paragraph 44 of the ASOC, Pinnacle:  

a) admits that the First Defendant entered into a written contract with 

Osborne Aviation Services Pty Ltd on or about 29 April 2013;  
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b) will, at any Hearing in these Proceedings, refer to and rely upon the terms and 

conditions of the said contract to their full force and effect, as necessary; and  

c) otherwise does not admit the matters pleaded therein.   

45 As to paragraph 45 of the ASOC, Pinnacle:   

a) repeats the matters pleaded in answer to paragraph 44 of the ASOC; and 

b) otherwise does not admit the matters pleaded therein.   

46 As to paragraph 46 of the ASOC, Pinnacle:   

a) admits that the First Defendant entered into a written contract with Active Tree 

Services, reference no. 6383/12C, effective from 16 May 2013;  

b) will, at any Hearing in these Proceedings, as necessary, refer to and rely upon 

the terms and conditions of such contract to their full force and effect; and  

c) otherwise does not admit the matters pleaded therein.   

47 As to paragraph 47 of the ASOC, Pinnacle:   

a) repeats the matters pleaded in answer to paragraph 46 of the ASOC; and  

b) otherwise does not admit the matters pleaded therein.   

48 Pinnacle does know and does not admit the matters pleaded in paragraph 48 of the 

ASOC.  

49 As to paragraph 49 of the ASOC Pinnacle:   

a) does not know and does not admit sub-paragraph 49.1 and 49.2; 

b) says, in answer to sub-paragraph 49.3, that: 

i.  in the period from November 2012 to February 2013, it performed 

services for the First Defendant, including in the Mount Victoria area 

and along Mount York Road comprising: 

1. vegetation management services, including scoping tree 

clearances and required trimming, to vegetation along the First 

Defendant’s overhead network;  

2. audit of the trimming services carried out by other contractors, 

including Asplundh;  

ii. admits paragraphs 49.3(cb), (cc) (dc), (dd); 
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iii. does not admit the matters pleaded in 49.3 (a), (b), (c), (ca), (cd), (d), 

(da) and (db);  

iv. says in answer to 49.3 (de), that on 17 January 2013 Pinnacle 

provided an audit report to Endeavour in which there were no issues of 

non-conformity identified in respect of 80-92 Mount York Road; and 

c) admits the matters in sub-paragraphs 49.4 and 49.5; 

d) otherwise does not know and does not admit the matters pleaded therein.   

50 Paragraph 50 is deleted. 

51 Pinnacle does not admit the matters pleaded in paragraph 51 of the ASOC.   

52 Pinnacle does not admit the matters pleaded in paragraph 52 of the ASOC.   

53 Pinnacle does not admit the matters pleaded in paragraph 53 of the ASOC.   

54 Pinnacle does not admit the matters pleaded in paragraph 54 of the ASOC.  

55 Pinnacle does not admit the matters pleaded in paragraph 55 of the ASOC.  

56 Pinnacle does not admit the matters pleaded in paragraph 56 of the ASOC.  

57 Pinnacle does not admit the matters pleaded in paragraph 57 of the ASOC.  

58 Pinnacle does not admit the matters pleaded in paragraph 58 of the ASOC.  

59 Pinnacle does not admit the matters pleaded in paragraph 59 of the ASOC.  

60 Pinnacle does not admit the matters pleaded in paragraph 60 of the ASOC.  

61 Pinnacle does not admit the matters pleaded in paragraph 61 of the ASOC.  

62 Pinnacle does not admit the matters pleaded in paragraph 62 of the ASOC.  

63 Pinnacle does not admit the matters pleaded in paragraph 63 of the ASOC.  

64 As to paragraph 64 of the ASOC, Pinnacle:   

a) repeats the matters pleaded in answer to paragraph 13 of the ASOC; and 

b) otherwise does not admit the matters pleaded therein.   

65 As to paragraph 65 of the ASOC, Pinnacle:  

a) repeats the matters pleaded in answer to paragraph 14 of the ASOC; and 

b) otherwise does not admit the matters pleaded therein.   
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66 As to paragraph 66 of the ASOC, Pinnacle:   

a) repeats the matters pleaded in answer to paragraph 7.2 of the ASOC;  

b) admits that it provided services along Mount York Road under the terms of the 

Pinnacle Contract; and 

c) otherwise does not admit the matters pleaded therein.   

67 As to paragraph 67 of the ASOC, Pinnacle:   

a) repeats the matters pleaded in answer to paragraphs 38-40 and 66 of the 

ASOC;  

b) says that, consistent with its contractual obligations, it had a degree of control 

over the assessment of vegetation clearances along parts of Endeavour 

Energy’s distribution network, including those parts along Mount York Road;  

c) says that it had a degree of control over the implementation and observance 

of the requirements of the Pinnacle Contract and the First Defendant’s policies 

and procedures;  

d) says that it had a degree of control over the knowledge, training and 

experience of those person who carried out services for the First Defendant in 

the Mount Victoria area, including along Mount York Road; and 

e) otherwise does not admit the matters pleaded therein.   

68 As to paragraph 68 of the ASOC, Pinnacle:   

a) repeats the matters pleaded in answer to paragraph 14 and 65 of the ASOC; 

and 

b) otherwise does not admit the matters pleaded therein.   

69 As to paragraph 69 of the ASOC, Pinnacle:   

a) repeats the matters pleaded in answer to paragraph 14 and 65 of the ASOC; 

and 

b) denies the matters pleaded in paragraph 69.2 and otherwise does not admit 

the matters pleaded therein.   

70 As to paragraph 70 of the ASOC, Pinnacle:   



11 

7546498_1 7546498_1 

a) will, at any Hearing in these Proceedings, rely on the terms of the Pinnacle 

Contract, including appendices, annexures and attachments (however 

described) to their full force and effect;  

b) says that, under the terms of the Pinnacle Contract, it had obligations to 

Endeavour to provide tree management, maintenance and audit services; and 

c) otherwise does not admit the matters pleaded therein.  

71 As to paragraph 71 of the ASOC, Pinnacle:   

a) says that it conducted an inspection of vegetation along the First Defendant’s 

power lines along Mount York Road on or about 12 November 2012;  

b) performed a further audit of trimming services undertaken by Asplundh in or 

about January 2013;  

c) denies that it inspected power lines in the location described, or at all; and 

d) otherwise does not admit the matters pleaded therein.   

72 As to paragraph 72 of the ASOC, Pinnacle:   

a) repeats the matters pleaded in paragraphs 64-71 above; and 

b) otherwise does not admit the matters pleaded therein.   

73 As to paragraph 73 of the ASOC, Pinnacle:   

a) repeats the matters pleaded in answer to paragraph 14 of the ASOC and 

repeats the matters pleaded in answer to paragraphs 64-72 of the ASOC; and 

b) otherwise does not admit the maters pleaded therein.   

74 As to paragraph 74 of the ASOC, Pinnacle:   

a) repeats the matters pleaded in answer to paragraphs 18-73 of the ASOC; and 

b) otherwise does not admit the matters pleaded therein.   

75 Pinnacle does not admit the matters pleaded in paragraph 75 of the ASOC.  

76 Pinnacle does not admit the matters pleaded in paragraph 76 of the ASOC. 

76A. Pinnacle does not know and does not admit paragraph 76A of the ASOC. 

77 Pinnacle does not admit the matters pleaded in paragraph 77 of the ASOC.   

78 Pinnacle does not admit the matters pleaded in paragraph 78 of the ASOC.   
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79 Pinnacle does not admit the matters pleaded in paragraph 79 of the ASOC.   

80 Pinnacle does not admit the matters pleaded in paragraph 80 of the ASOC.   

81 Pinnacle does not admit the matters pleaded in paragraph 81 of the ASOC.   

82 Pinnacle does not admit the matters pleaded in paragraph 82 of the ASOC.   

83 Pinnacle does not admit the matters pleaded in paragraph 83 of the ASOC.   

84 Pinnacle does not admit the matters pleaded in paragraph 84 of the ASOC.   

85 Pinnacle does not admit the matters pleaded in paragraph 85 of the ASOC.   

86 Pinnacle does not admit the matters pleaded in paragraph 86 of the ASOC.   

87 Pinnacle does not admit the matters pleaded in paragraph 87 of the ASOC.   

88 As to paragraph 88 of the ASOC, Pinnacle:   

a) repeats the matters pleaded in paragraphs 14, 18, 19 and 64-72 of the ASOC;  

b) says that services it provided to the First Defendant were provided with due 

care and skill; and 

c) otherwise does not admit the matters pleaded therein.   

89 As to paragraph 89 of the ASOC, Pinnacle:   

a) says that the services performed by it for the First Defendant along Mount 

York Road, including in the vicinity of the driveway at 80-92 Mount York Road, 

were performed by Travis Wyper, who has, and who had at the relevant time, 

Appropriate Training (as defined);  

b) says that the services provided to the First Defendant were provided with due 

care and skill; and  

c) otherwise does not admit the matters pleaded therein.   

90 As to paragraph 90 of the ASOC, Pinnacle:   

a) repeats the matters pleaded in answer to paragraphs 88 and 89 of the ASOC;  

b) says that the services provided by it to the First Defendant were provided with 

due care and skill;  

c) says that it identified all relevant hazards and defects within the clearances 

identified by the First Defendant; and 
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d) otherwise denies the matters pleaded therein.   

91 Pinnacle does not know and does not admit the matters pleaded in paragraph 91 of 

the ASOC.   

92 Pinnacle does not know and does not admit the matters pleaded in paragraph 92 of 

the ASOC.   

93 As to paragraph 93 of the ASOC, Pinnacle:   

a) admits that there was a fire in the Mount Victoria area which commenced on 

17 October 2013; and 

b) otherwise does not admit the balance of the matters pleaded therein.   

94 As to paragraph 94 of the ASOC, Pinnacle:   

a) repeats the matters pleaded in answer to paragraph 75 of the ASOC;  

b) repeats the matters pleaded in answer to paragraphs 88-90 of the ASOC; and 

c) otherwise does not admit the matters pleaded therein.   

95 Pinnacle does not admit the matters pleaded in paragraph 95 of the ASOC.   

96 Pinnacle does not admit the matters pleaded in paragraph 96 of the ASOC.   

97 Pinnacle does not admit the matters pleaded in paragraph 97 of the ASOC.   

98 As to paragraph 98 of the ASOC, Pinnacle:   

a) repeats the matters pleaded in paragraphs 89-90 of the ASOC; and 

b) otherwise denies the matters pleaded therein.   

99 Pinnacle denies the matters pleaded in paragraph 99 of the ASOC.   

100 Pinnacle denies the matters pleaded in paragraph 100 of the ASOC.   

101 As to paragraph 101 of the ASOC, Pinnacle:   

a) repeats the matters pleaded in answer to paragraph 4 of the ASOC; and 

b) otherwise admits the matters pleaded in paragraph 101 of the ASOC.   

102 As to paragraph 102 of the ASOC, Pinnacle:   

a) repeats the matters pleaded in answer to paragraph 14 of the ASOC; and 

b) otherwise does not admit the matters pleaded therein.   
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103 Pinnacle does not admit the matters pleaded in paragraph 103 of the ASOC.   

104 Pinnacle does not admit the matters pleaded in paragraph 104 of the ASOC.   

105 As to paragraph 105 of the ASOC, Pinnacle:   

a) says that the fire had adverse consequences for some owners or occupiers of 

property in the area effected by the fire; and 

b) otherwise does not admit the matters pleaded therein.   

106 Pinnacle does not admit the matters pleaded in paragraph 106 of the ASOC.   

107 As to paragraph 107 of the ASOC, Pinnacle:   

a) denies the matters pleaded in paragraph 107.3 of the ASOC; and 

b) otherwise does not admit the matters pleaded therein.  

108 As to paragraph 108 of the ASOC, Pinnacle: 

a) admits that the matters identified in paragraphs 108.1 to 108.11 are likely to 

be in issue in these proceedings; 

b) says that questions as to whether it owed the duty of care as alleged and 

whether it breached such alleged duty are not necessarily common to the 

Plaintiff and all group members; 

c) says that, if Pinnacle is liable to the Plaintiff or any group member or members 

(which is not admitted), the measure of damages will be in issue; 

d) does not know what is meant by the terms of paragraph 108.12 and does not 

admit that paragraph. 

109 In further answer to the claims made against Pinnacle in these proceedings, if 

contrary to its denials, in the circumstances identified in the ASOC or otherwise, it is 

found that Pinnacle was responsible or partly responsible for any loss or damage 

suffered by the Plaintiff or any group member then Pinnacle pleads as follows. 

110 For the purposes only of paragraphs 109 to 111 of this defence, and otherwise 

without admission except to the extent expressly pleaded above: 

a) in respect of the First Defendant, Pinnacle repeats and relies upon the matters 

pleaded in paragraphs 8 to 14, 15.3.3, 17 to 37, 43 to 48, 53, 73 to 80, 94 to 

95, 102 to 106  and 107.1 of the ASOC; 
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