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PLEADINGS AND PARTICULARS

Preliminary

A Headings used in this Defence are for convenience only. They do not form part of

the defendant’s Defence.

B Unless the context otherwise requires, Infigen adopts the defined terms in the

plaintiff’s Amended Statement of Claim filed on 23 June 2017 (ASOC), but does not

admit any factual assertions contained in, or in any way implied by, any defined term

used in the ASOC.

C In accordance with principle and usual practice, Infigen has not pleaded to the

particulars in the ASOC. Nothing in this Defence should be taken to be an

admission of any fact alleged in the particulars to the ASOC.

In answer to the ASOC, Infigen:

A INTRODUCTION

A.1 The plaintiffs

1 In response to paragraph 1:

a. does not know and cannot admit paragraph 1(a);

b. does not know and cannot admit paragraph 1(b), in circumstances where

particulars of damage have not been provided; and

c. does not know and cannot admit paragraph 1(c).

2 In response to paragraph 2:

a. admits that 7 or more persons have claims against Infigen within the meaning

of s 157(a) of the Civil Procedure Act 2005 (NSW); and

b. otherwise does not admit the paragraph.

3 Does not admit paragraph 3.

A.2 Infigen Energy Limited (Infigen)

4 In response to paragraph 4:

a. admits paragraph 4(a);

b. as to paragraph 4(b):

i. says that Infigen Energy Limited is the ultimate parent company of

Renewable Power Ventures Pty Limited (ABN 25 102 696 159) which
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is the owner and operator of the Capital Wind Farm and Woodlawn

Wind Pty Limited (ABN 38 139 165 610) which is the owner and

operator of the Woodlawn Wind Farm; and

ii. otherwise admits the paragraph;

c. as to paragraph 4(c):

i. says that Infigen’s care, control and management of the Electricity

Works terminates at the Capital Wind Farm substation; and

ii. otherwise admits the paragraph;

d. admits paragraph 4(d).

B CURRANDOOLEY BUSHFIRE

5 In response to paragraph 5:

a. admits that the Currandooley Bushfire commenced shortly before 10:00 AM

on 17 January 2017; and

b. otherwise does not admit the paragraph.

6 In response to paragraph 6:

a. admits that the Currandooley Bushfire spread from its point of ignition to

surrounding areas; and

b. otherwise does not admit the paragraph.

7 Does not admit paragraph 7.

C NEGLIGENCE

C.1 Duty of Care

8 Admits paragraph 8.

9 Admits paragraph 9.

10 In response to paragraph 10:

a. refers to paragraph 1 herein; and

b. does not know and cannot admit paragraph 10.

11 In response to paragraph 11:

a. does not admit paragraph 11(a);

b. does not admit paragraph 11(b); and

c. does not admit paragraph 11(c).
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12 In response to paragraph 12:

a. refers to and repeats paragraphs 8 to 11 herein; and

b. otherwise admits the paragraph.

C.2 Breach

13 In response to paragraph 13:

a. as to paragraph 13(a):

i. admits that the Risk of Harm was foreseeable as a rare occurrence;

and

ii. otherwise denies the paragraph.

b. as to paragraph 13(b):

i. denies the paragraph; and

ii. says further that the rarity of the occurrence of the Risk of Harm

rendered the risk insignificant.

Particulars

1. On only one previous occasion prior to the occurrence of the Currandooley

Bushfire has a bird strike on the Woodlawn 33kV Overhead Line allegedly

caused a fire.

14 In response to paragraph 14:

a. as to paragraph 14(a):

i. admits that, if, at the material times, reasonable precautions had not

been taken against the Risk of Harm, there would have been a risk of

harm;

ii. otherwise does not admit the paragraph; and

iii. says further that Infigen took reasonable precautions against the Risk

of Harm;

Particulars

1. The Woodlawn 33kV Overhead Line meets the requirements of the ENA

C(b)1-2006 standard, being the applicable guideline for the design of

overhead power lines when the line was issued for construction on 21

October 2010.

2. The ISSC3 Guide for the Management of Vegetation in the Vicinity of

Electricity Assets dated November 2016 provides guidance as to the level in
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which the fuel load should have been reduced in the vicinity of the Electricity

Works.

3. Infigen complied with the guidance in the ISSC3 Guide for the Management of

Vegetation in the Vicinity of Electricity Assets.

b. admits paragraph 14(b);

c. as to paragraph 14(c):

i. does not admit the paragraph; and

ii. says further that Infigen took reasonable precautions against the Risk

of Harm;

Particulars

1. Repeats the particulars at paragraph 14(a)(iii) herein.

d. As to paragraph 14(d):

i. does not admit the paragraph;

ii. says that the social utility of Infigen operating the Electricity Works was

at the material time, and remains, significant; and

iii. says further that the precautions alleged by the plaintiffs and Group

Members are not reasonable with regard to the significant social utility

of Infigen operating the Electricity Works.

15 In response to paragraph 15:

a. refers to and repeats paragraphs 9 to 14 herein;

b. as to paragraph 15(a):

i. denies the paragraph; and

ii. says further that Infigen complied with the ISSC3 Guide for the

Management of Vegetation in the Vicinity of Electricity Assets;

Particulars

1. Repeats particulars 2 and 3 at paragraph 14(a)(iii) herein.

c. as to paragraph 15(b):

i. admits that an appropriately designed auto-reclose system should be

installed on the Electricity Works;

ii. does not admit that an appropriately designed auto-reclose system is a

safety feature; and
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iii. otherwise denies the paragraph;

d. as to paragraph 15(c):

i. admits that the Electricity Works should be designed in accordance

with the applicable design standard at the time of construction; and

ii. otherwise denies the paragraph;

e. admits paragraph 15(d).

16 In response to paragraph 16:

a. as to paragraph 16(a):

i. denies the paragraph; and

ii. says further that the fuel load in the vicinity of the Woodlawn 33kV

Overhead Line was reduced to an adequate level;

Particulars

1. Repeats particulars 2 and 3 to paragraph 14(a)(iii) herein.

b. as to paragraph 16(b):

i. denies the paragraph; and

ii. says further that laying of gravel beds (or other non-flammable

material) under the Woodlawn 33kV Overhead Line poles is not a

measure which would prevent the Risk of Harm;

c. as to paragraph 16(c):

i. denies the paragraph;

ii. says that the Woodlawn 33kV Overhead Line had an appropriate auto-

reclose system installed on it at the time of the Currandooley Bushfire;

d. as to paragraph 16(d):

i. denies the paragraph;

ii. says further that the conductors were adequately separated and/or

insulated in accordance with the requirements of the design standard

under which the Woodlawn 33kV Overhead Line was constructed;

Particulars

1. The Woodlawn 33kV Overhead Line was issued for construction on 21

October 2010, having been designed to the recommendations of ENA C(b)1-

2006, being the applicable guideline for design of overhead lines at that time.
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2. AS/NZS 7000:2010 was published on 26 November 2010, after the

Woodlawn 33kV Overhead Line design had been issued for construction.

AS/NZS 7000:2010 is not retrospective and therefore the applicable guideline

is the ENA C(b)1-2006.

3. The Woodlawn 33kV Overhead Line meets the requirements of ENA C(b)1-

2006.

e. as to paragraph 16(e):

i. denies the paragraph; and

ii. says further that the Electricity Works were designed in accordance

with the requirements of the design standard under which the

Woodlawn 33kV Overhead Line was constructed;

Particulars

1. Repeats the particulars to paragraph 16(d) herein.

f. as to paragraph 16(f):

i. denies the paragraph; and

ii. says further that a member of the local Rural Fire Service (RFS) was

contacted as soon as the ignition which resulted in the Currandooley

Bushfire became apparent;

g. denies paragraph 16(g).

17 Denies paragraph 17.

C.3 Causation

18 Denies paragraph 18.

C.4 Loss and damage of plaintiffs

19 Denies paragraph 19.

C.5 Loss and damage of Group Members

20 Denies paragraph 20.

D. COMMON QUESTIONS OF LAW OR FACT

21 As to paragraph 21:

a. refers to and repeats paragraphs 1 -20 herein;

b. does not admit paragraph 21(h) in relation to the alleged damage; and

c. otherwise admits the paragraph.
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SIGNATURE OF LEGAL REPRESENTATIVE

I certify under clause 4 of Schedule 2 to the Legal Profession Uniform Law Application Act

2014 that there are reasonable grounds for believing on the basis of provable facts and a

reasonably arguable view of the law that the defence to the claim for damages in these

proceedings has reasonable prospects of success.

Signature

Capacity Solicitor on the record

Date of signature 14 July 2017
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AFFIDAVIT VERIFYING

Michael Gibson Mills

Level 15, 111 Elizabeth Street, SYDNEY, NSW 2000

Solicitor

14 July 2017

Name

Address

Occupation

Date

1 say on oath:

I am the solicitor for the defendant.

I believe that the allegations of fact contained in the defence are true.

I believe that the allegations of fact that are denied in the defence are untrue.

After reasonable inquiry, I do not know whether or not the allegations of fact that are 

not admitted in the defence are true.

1

2

3

4

SYDNEY, NSWSWORN at 

Signature of deponent

Jessica Clare Bowman

Level 15, 111 Elizabeth Street, SYDNEY NSW 2000 

Solicitor

Name of witness 

Address of witness 

Capacity of witness
And as a witness, I certify the foliowing matters concerning the person who made this affidavit (the deponent):

I saw the face of the deponent.
I have known the deponent for at least 12 months.

1
2

Signature of witness
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